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J  U  D  G  M  E  N  T

 The accused-son has been charged with killing of his mother by 
assault, on the tea garden road. The autopsy surgeon opined that the cause of 
death was brain injury due to fracture of skull. The evidence shows that the 
deceased fell due to relapse of epilepsy disease, on the rough metallic surface 
of the garden road. 

PROSECUTION CASE : 

2.  The prosecution case, in brief, is that one  Sri Lokhnath Gowala, 
the Chowkidar of Line No.2 of Dulapadung Tea Estate, under Rangapara Police 
Station, had lodged an ejahar, on 15-03-2010, alleging that on 14-03-2010, the 
accused Sri Bandhan Karmakar assaulted his mother and on the following day, 
that is, on 15-03-2010, succumbed to her injuries. 

INVESTIGATION : 

3.   Based  on  the  above  FIR,  Rangapara  Police  Station  Case  No. 
39/2010, under Section 302 of IPC, dated  15-03-2010  was registered. SI Abul 
Kalam Azad, the then Officer-in-charge of Rangapra Police Station, endorsed 
the case to SI Putul Bania ( since deceased), for investigation. 

4.   In course of investigation, Late SI Putul Bania, the IO, visited the 
place of occurrence, held inquest on the dead body of the deceased Rukmoni 
Gowala, examined witnesses, drew up a sketch map of the place of occurrence, 
sent the dead body to Kanaklata Civil Hospital for Post Mortem Examination, 
arrested  the  accused  and  on  completion  of  investigation,  submitted  the 
charge-sheet, under Section 302 of the IPC, against the accused  Sri Bandhan 
Karmakar.

TRIAL : 

5. Since the charge sheeted offence, u/s 302 of the IPC, is exclusively 
triable by the Court of Sessions, the Learned Chief Judicial Magistrate, Sonipur, 
Tezpur,  vide  order,  dated  29-06-2010,  passed,  in  GR  Case  No.455/2010, 
committed the case,  after observing the procedure laid down in Section 209 
CrPC, to this Court of Sessions for trial. 

6. Upon perusal of the materials on record and hearing the learned 
counsel for both the sides, a formal charge u/s 302 of the IPC was framed, vide 
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order,  dated  21-07-2010.  The  charge  was  read  over  and  explained  to  the 
accused, to which he pleaded not guilty and claimed to be tried. 

7. In order to prove the above charge, the prosecution has examined 
5  (five)  witnesses,  including  the  autopsy  surgeon  and  the    then 
Officer-in-charge of Rangapara PS, on expiry of SI Putul Bania, the IO, while the 
defence cross-examined them. 

8. On closing the case for the prosecution side, the statement of the 
accused was recorded u/s 313 CrPC, vide order, dated, 06-05-2013. The accused 
pleaded not guilty, and declined to examine any witness in defence. 

9. I  have  heard  the  argument  advanced  by  Sri  D.C.  Borah,  the 
learned Public  Prosecutor,  and Sri  Narendra Deva Goswami,  learned defence 
counsel. I have gone through the entire evidence proffered by the prosecution 
and also the statement of the accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

10.  From the evidence on record, and on the basis of oral submission 
of  the  learned  counsel  of  both  sides,  the  following  points  emerged  for 
determination : 

Point No. 1

(A) Whether  the  death  of  Rukmoni  Gowala  was  an  act  of 
‘culpable homicide amounting to murder’ ? and 

(B) Whether the accused Sri Bandhan Karmakar committed the 
offence ? 

THE DECISION AND THE REASONS THEREFOR

(A)   MURDER & COMPLICITY OF ACCUSED :

Legal position : 

11. In view of the nature and quality of evidence, on record, both the 
points are taken together for consideration. 

12. ‘ Homicide means the killing of human being by a human being. 
Section  299  IPC,  defines  ‘culpable  homicide’  and  Section  300  IPC,  defines 
‘murder’  and  the  exceptions  to  that  Section  illustrate  the  cases  when  the 
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culpable homicide will  not amount to ‘murder’.  A person commits culpable 
homicide, if the act by which death is caused is done with the – (a) intention of 
causing death,  or (b)  intention of  causing such bodily injury as  is  likely to 
cause death, or (c) knowledge that the act is likely to cause death. ‘Intent’ and 
‘knowledge’ in the ingredients of Section 299 of IPC postulate the existence of 
positive  mental  attitude  and  this  mental  condition is  the  special  mens  rea 
necessary  for  the  offence.  The  knowledge  of  the  third  condition, 
aforementioned, contemplates knowledge of the likelihood of the death of the 
person.

ANALYSIS OF EVIDENCE ON RECORD : 

13. PW-1 Dr.  Dipta  Kantha Bora,  the doctor,  who carried out  Post 
Mortem Examination, on the dead body of Rukmoni Karmakar, on 15-03-2010, 
at Kanaklata Civil Hospital, Tezpur found the following injuries, which were 
ante-mortem in nature :

“Wounds : 
There were two cut injuries of about 1.5 cm X 1 cm X  ½ cm  in 
size on both medial and lateral angle of right eye. 

There was a cut injury of about 1.5 cm X 1 cm X  0.5 cm behind 
left ear. 

There  was  an  abrasion  of  3  cm X 0.5  cm size  lateral  to  left 
elbow. 

There was a cut injury of about 4 cm X 2 cm X  1 cm below the 
right knee. 

Cranium and Spinal Canal : 
A  haematoma  of  3  cm  X  3  cm  on  left  side  of  forehead.  A 
fracture of left side of frontal bone. 

Membrane :
Torn below the fractured frontal bone with blood  below  dura. 

Brain and spinal cord :
Brain  injury  and  haemorrhage  present  underneath  the 
fractured  skull bone. 

Thorax :
Ribs, cartilages, pleurae – were healthy. Both lungs were with 
black  pigment. 
Pericardium – Healthy. 
Heart  – Full of blood
Vessels – Healthy. 
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Abdomen :

Peritoneum, mouth, pharynx, esophagus were healthy. 
Stomach – Partly digested food was present. 
Small intestine – Filled by gas
Large  Intestine  –  Haematoma  of  transverse  colon  present  

 over about 5 cm X  3 cm size in central part.
Other organs were found healthy. All  the injuries were ante  

 mortem in nature.”  

14. In the opinion of  the doctor  (PW-1),  the cause of  death of  the 
deceased was brain injury caused by the fracture of skull bone. He recognized 
Ext.1,  the  Post  Mortem  Examination  Report.  In  cross-examination,  he  has, 
inter-alia,  stated that  such injuries  may be caused if  a  person falls  several  
times. Therefore, it appears that the defence has not challenged the nature of 
injuries found on the corpse of the deceased, but the possible cause of such 
injuries  has  been disputed.  The  investigating  officer  SI  Putul  Bania  (  since 
deceased) observed injuries near eye and knee regions of the deceased, during 
preparation of the Inquest Report,  Ext.3,  exhibited through the evidence of 
PW-5 SI Abul Kalam Azad, who deposed on behalf of the aforesaid deceased  IO.  
To  appreciate  the  findings  of  the  autopsy  surgeon  (PW-1)  and  the  Inquest 
Report, Ext.3, let us look at the other evidence of the remaining PWs. 

15. PW-2  Sri  Loknath  Gowala,  a  witness  from  the  locality  of  the 
accused and the informant, did not witness the occurrence, as on the relevant 
day of the occurrence, he was away in another tea estate and on the following 
day, when he returned home, learnt that the accused had killed his mother. 
According to him, as he learnt from the villagers, the deceased was suffering 
from epilepsy and headache and as a result, she fell on the boulders entailing 
head  injury,  which  led  to  her  death.  He  lodged  the  ejahar,  Ext.2.  The 
prosecution has declared the witness (PW-2 ) as hostile. In cross-examination, 
he expressed ignorance about the contents of the FIR, Ext.2, which is written 
in English language and also that the police did not record his statement. This 
PW-2 being declared as a hostile witness and as he has denied to have given 
statement before the police, his evidence needs to be carefully scrutinized in 
the context of the evidence of the remaining PWs, so far the cause of death of  
the deceased and complicity of the accused thereto, are concerned.  PW-3 Smt. 
Bharati Karmakar, the daughter-in-law of the deceased, has deposed to have 
not  witnessed the occurrence,  but  upon hearing  that  she  suffered epilepsy 
attack, as happened on earlier occasions also, when she returned, found her 
mother-in-law ( the deceased ) lying on the garden road. In cross-examination 
also, she reiterated that she learnt later on, that the deceased died of epilepsy 
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attack. Thus, from the evidence of PWs 2 and 3, it appears that the cause of 
death of the deceased was due to sustaining injuries by fall on road occasioned 
by recurrence of epilepsy attack. 

16. On the other hand, the evidence of PW-4 Sri Shankar Dev Chau is 
on a different footing. According to him, the occurrence took place in front of 
his grocery shop, on road, which he witnessed. He has stated that he saw the 
accused hitting his mother forcibly and as a result, falling down of her on the 
broken metallic road of the tea garden, which caused her instantaneous death. 
He has further deposed that witnessing the occurrence, he raised hue and cry 
and  tried  to  feed  water  to  the  deceased,  but  could  not  as  she  died 
instantaneously  and  that  the  accused  only  said,  “what  is  done  !  done”.  In 
cross-examination,  it  appears  that  his  aforesaid  version  is  completely 
contradictory  to  his  statement  made  u/s  161  CrPC  and  corroborated  the 
evidence  of  PWs  2  and  3  deposing  to  the  effect  that  “Rukmoni  sometimes 
suffered from relapse  of  epilepsy”.  The accused,  on  the other  hand,  in  his 
statement u/s 313 CrPC stated that the cause of death of his mother was due to  
her fall  on boulders, on road, in intoxicated condition and he pleaded total 
innocence. 

17. Appreciated thus, it transpires that the evidence of the autopsy 
surgeon (PW-1) is in sharp conflict with the testimony of PWs 2 and 3,  but 
supports the evidence of PW-4. It is pertinent to mention here that the medical 
evidence does not itself prove the prosecution case, but renders an opinion as 
to the possible cause of injuries, being not a witness of fact. The evidence of 
PW-5 SI  Abul  Kalam Azad,  the then Officer-in-charge of  Rangapara  PS,  has 
deposed that the IO, Putul Bania ( since deceased) did not seize any weapon of 
offence in connection with the incident. The totality of evidence, on record, 
showed that  the  ante-mortem injuries  found on the  body  of  the  deceased, 
during post mortem examination, was caused by repeated fall on the broken 
metallic portion of the garden road, possibly occasioned by relapse of epilepsy, 
as it happed on earlier occasions too or due to consumption of alcohol. In this  
context, the eye account of PW-4 Sri Shankar Dev Chau, could not be accepted 
as the whole truth, in view of evidence of PWs 2 and 3 and the possibility of his 
inimical  relation  with  the  accused,  on  account  of  matrimonial  dispute  as 
pleaded by the accused in his statement u/s 313 CrPC.

18. Situated  thus,  this  Court  is  of  the  considered  view  that  the 
prosecution  has  failed  to  lead  any  coherent  and  convincing  evidence  to 
establish, beyond doubt, that the death of Rukmoni Karmakar, the mother of 
the accused, was an act of culpable homicide amounting to ‘murder’ defined in 
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Section 300 of the IPC punishable u/s 302 IPC and that the accused- son was 
responsible for her death. 

C O N C L U S I O N

19. For the reasons, set forth above, I am constrained to hold that the 
prosecution has failed to prove the charge of murder of the deceased Rukmoni 
Karmakar against the accused Sri Bandhan  Karmakar, beyond all reasonable 
doubt.

20.   Accordingly, the accused is acquitted of the charge u/s 302 IPC 
and set at liberty forthwith. 

21. The judgment  and order,  as  above,  is  pronounced in the open 
Court, in presence of the accused and the learned counsel for both the sides, 
on this the 20th day of May, 2013, under the Hand and Seal of this Court. 

22.  Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

* * * * *
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typed by me, 
on dictation :

(J.K. Muru, Steno )



SESSIONS    CASE NO. 139 OF 2010  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Dr. Dipta Kantha Bora, MO
PW–2 : Sri Lokhnath Gowala, informant
PW–3 : Smt. Bharati Karmakar
PW–4 : Sri Shankar Dev Chau
PW–11 : SI Abul Kalam Azad, the IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : PM Report
Exhibit –2 : Ejahar
Exhibit –3 : Inquest Report
Exhibit –4 : Sketch Map
Exhibit –5 : Charge Sheet
Exhibit –6 : Dead Body Challan

MATERIAL EXHIBIT

N  I L

DEFENCE EXHIBIT

N  I L 
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